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I. INTRODUCTION

The defense attomey who destroys evidence will go
directly to jail without passing “go”. Should the
govemment destroy evidence well . . . it may be
justified 1f dene m accordance with established
lawful policy. Defense counsel must be quick to
preserve evidence. Timely action may be the
difference between a client’s freedom and
incarceraticn. This paper will focus primarily on
the destruction of evidence by the government,
consequences to counsel when evidence is
improperly destroyed and the mechanics of
evidence preservation.

II. DUE PROCESS AND THE
DESTRUCTION OF EVIDENCE

Criminal defendants are to be afforded a
meanmgful opportunity to present a complete
defense. To safeguard this right, the Supreme
Court has developed “what might loosely be called
the area of constitutionally guaranteed access to
evidence.” ! “The suppression by the prosecution
of evidence favorable to the accused upon request
violates due process where the evidence is material
either to guilt or to punishment, irrespective of the
good faith or bad faith of the prosecutor.”™
Moreover, a prosecutor is required to disclose to
the defense favorable, material evidence even
without a defense request.?

Criminal prosecutions must comport with
prevailing notions of fundamental faimess under
the Due Process Clause of the Fourteenth
Amendment* However, “Whenever potentiaily
exculpatory evidence 1s permanently lost, courts
face the treacherous task of divining the import of
materials whose contents are unknown and, very
often, disputed.”” Additionally, fashioning remedies
for the illegal destruction of evidence can pose
troubling choices.® As stated by Justice Marshall,
“when evidence has been destroyed in violation of
the Constitution, the court must choose between
barring further prosecution or suppressing . . . the
State’s most probative evidence.””

The good or bad faith of the government is
irrelevant when the State fails to disclose to the
defendant material exculpatory evidence.® A
different result is required when the government
fails to “preserve evidentiary material of which no
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more can be said than that it could have been
subjected to tests, the results of which might have
exonerated the defendant.™  “Unless a criminal
defendant can show bad faith on the part of the
police, failure to preserve potentially useful
evidence does not constitute a denial of due process
of law, ™

The Court’s rationale for applying a bad faith
standard for failure to preserve evidence is
premised on the “treacherous task” previously
mentioned. Additionally, it is premised on the
Court’s “unwillingness to read the ‘fundamental
faimess’” requirement of the Due Process Clause as
imposing on the police an undifferentiated and
absolute duty to retam and to preserve all material
that might be of conceivable evidentiary
significance in a particular prosecution.”!!

In order to establish a due process violation from
the government’s failure to preserve evidence, a
defendant must show that:

(1 government officials acted in bad
faith;

(2) the evidence is material in
showing the defendant’s
mnocence; and

(3) there is no alternate means of

demonstrating the defendant’s
imocence.

A. GOVERNMENT BAD FAITH

“The presence or absence of bad faith by the police
for purposes of the Due Process Clause must
necessarily tum on the police’s knowledge of the
exculpatory value of the evidence at the time it was
lost or destroyed.”® As one commentator noted,
“under this definition, no police action amounting
to destruction of evidence is in bad faith unless the
police know the evidence is exculpatory and they
purposely destroy it.”"*  This rationale and
definition permits the police to turn a blind eye to
evidence that may be exculpatory by aot
performing tests on evidence that inay lead to the
discovery of exculpatory qualities.

Many agencies have policies concering the
destruction of evidence. Violation of the policies
may create bad faith arguments. Courts have held



that destruction of evidence in accordance with an
established procedure precludes a finding of bad
faith absent other compelling evidence.® To
overcome this hurdle, defense counsel should
discover the particular procedure that an agency or
government uses when destroying evidence. For
example, the Code of Federal Regulations provides
procedures for the destruction of marjuana,'

However, “while a showing the govermment did not
follow standard procedure could provide some
evidence of bad faith and create an inference, it
does not syllogistically imply the presence of bad
faith as a matter of deductive logic.”™’ Additional
evidence of bad faith must be provided. For
mstance, after defense counsel determmes the
govermment or agency’s procedure for the
destruction of evidence, counsel should promptly
send a certified letter to the prosecutor advising
him/her of the agency’s procedure and the pending
destruction of evidence. The letter should advise
the prosecutor that defense counsel wants the
evidence preserved. Counsel should follow up with
a discovery motion requesting the evidence souglt
and a request that the evidence be preserved.
Furthermore, counsei should subpeena the evidence
directly from the agency. Should evidence be
destroyed, in light of the above, defense counsel
will be closer to a bad faith finding.'®

B. DESTROYED EVIDENCE IS
MATERIAL TO DEMONSTRATE
DEFENDANT’S INNOCENCE

The Due Process Clause does not impose "an
undifferentiated and absolute duty to retain and to
preserve all material that might be of conceivable
evidentiary  significance in &  particular
prosecution."”®  The government's constitutional
duty to preserve evidence is limited to evidence that
possesses “an exculpatory value which was
apparent before the evidence was destroyed. . "™

The Unuted States Supreme Court held in Arizona
v. Youngblood, that absent a showing of bad faith,
the police do not violate the accused’s due process
rights by failing to preserve potentially exculpatory
evidence > The Younghlood case dealt with the
state’s failure to refrigerate clothing containing
semen and the failure to perform tests on semen
samples. As noted m an opinicn prior to
Youngblood:

In a rape case, it 1s possible to test a

sample of semmal fluid taken from the
victim and compare it with samples of a
defendant’s saliva and blood. The results
of such a test cannot positively identify a
defendant as the perpetrator, but the test
can conclusively exculpate an individual if
the blood types do not match. This
procedure is widely employed by law
enforcement authorities, and has been
accepted by a number of courts *

Accordingly, at the time of Youngblood, test on
semen could conclusively exclude a defendant ag
the semen donor. Therefore, semen could have
exculpatory qualities that upon testing could be
discovered.

The majority in Youngblood, in justifying its
holding, capitalized on the fact that the unpreserved
semen sanmples merely could have exculpated the
Defendant.® However, since the semen was not
tested, 1ts exculpatory value was not apparent (i.e.
police did not know the semen would exculpate
defendant) before it was destroyed.”*

C. NO ALTERNATIVE MEANS OF
DEMONSTRATING DEFENDANT’S
INNOCENCE.

The Supreme Court found in the Trombetio case,
in addition to the evidence not being exculpatory,
the defendant had an altemative means of
demonstrating his innocence.® Trombetia nvolved
the preservation of breath sampies from an
mtoxilyzer,  Although the sample was not
preserved, the Court believed the defendant had
alternate means of demonstrating his innocence.

In Trombetta, the defendant identified only a
limited number of ways in which the Intoxilyzer in
question might malfunction: Such malfunctions
mchuded fanlty calibration, extraneous interference
with machine measurements, and operator error.
The Court noted that defendant was perfectly
capable of raising these issues without resort to
preserved breath samples.*’

Spectfically, to protect against fanlty calibration,
the Court ¢bserved that the State gives dnunk
driving defendants the opportunity to inspect the
machine used to test their breath as well as that
machine's weekly cahbration results and the breath
samples used i the calibrations ** The Court stated
that Defendant could have utilized this data to



impeach the machine's reliability.?’

With regards to mmproper measurements, the
parties m Trombeita 1dentified only two sources
capable of mterfering with test results: radio waves
and chemicals that appear in the blood of those
who are dieting.” The Court noted that, “[flor
defendants whose test results might have been
affected by either of these factors, it remains
possible  to mfroduce at trial evidence
demonstrating that the defendant was dieting at the
time of the test or that the test was conducted rear
a source of radio waves.”™"

Finally, as to operator error, the Court stated that
the defendant retains the right to cross-examine the
law enforcement officer who administered the
Intexilyzer test, and to attempt to raise doubts i
the mind of the factfinder about whether the test
was properly administered. >

{II. CRIMINAL EXPOSURE FOR THE
INTENTIONAL DESTRUCTION OF
EVIDENCE

The destruction of evidence can result in both state
or federal criminal prosecution. “A person
conmits an offense [against the State of Texas] if,
knowing that an investigation or official proceeding
is pending or in progress he alters, destroys, or
coneeals any record, document, or thing with intent
to impair its verity, legibility or availability as
evidence in the investigation or official
proceeding. ™ An “official proceeding” means,
“any type of administrative, executive, legislative,
or judicial proceeding that may be conducted
before a public servant.”?* Such an offense is a
third degree felonv.®*® The crime of “Tampering
with or Fabricating Physical Evidence” is a
specific intent crime,*® However, considering that
defense counsel has been retained it would be hard
to imaging a situation where defense counsel and
the client do not know that an investigation or
cfficial proceeding is pending.

A person who destroys evidence can potentially
face federal criminal prosecution. “Whoever * * *
corruptly * * * endeavors to influence, obstruct, or
impede, the due administration of justice™ is
obstructing justice’’  As noted by the Fifth
Circuit, “several courts have held that persons who
destroy evidence relevant to judicial proceedings
viclate § 1503.7* The destruction of evidence by
the defendant alone comes under the omnibus
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clause of 18 U.8.C. § 1503.%

IV. ETHICAL VIOLATIONS!

The Texas Disciplinary Rules of Professional
Conduct addresses the destruction of evidence.
Specifically, the Rules state that:

A lawyer shall not unlawfilly obstruct
another party’s access to evidence, in
anticipation of a dispute unlawfully alter,
destroy or conceal a document or other
material that a competent lawyer would
believe has potential or actual evidentiary
value; or counsel or assist another person
to do any such act.*

Additionally,  prosecutor’s  have  “special

responsibilities™ to:

mazke timely disclosure to the defense of all
evidence or information known to the
prosecutor that tends to negate the guilf of
the accused or mitigates the offense, and in
connection with sentencing, disclose to the
defense and to the tribunal all unprivileged
mitigating nformation known to the
prosecutor, except when the prosecutor is
relieved of this responsibility by a
protective order of the tribunal *!

Furthermore, “A prosecutor has the responsibility
to see that justice is done, and not simply 1o be an
advocate. ™

Professional misconduct includes acts or omissions
by an attorney, individually or m concert with
another person or persons, that violate one or more
of the Texas Disciplmary Rules of Professional
Conduct.® Destmction of evidence is a violation
of Texas Disciplinary Rule of Professional
Conduct 3.04(a).

Sanctions may be imposed for professional
misconduct.®  Such sanctions include:

1 Disbarment;

2, Resignation in lieu of disbarment;

I[ndefinite disability suspension;

[¥8]

4, Suspension for a term certain;

This section 1s not intended to be a detailed discussion of
the procadure involved in a diseiplinary action.



5. Probation or suspension;
&, Interim suspensicn;

7. Public reprimand; and

8. Private reprimand *

Some sanctions are not available at certaim stages
of disciplinary proceedings. For example, an
Investigatory Panel, upon a finding of just cause,
may impose any sanction except for disbarment.*®
Conversely, an Evidentiary Panel may not impose
a private reprimand .’

IV. EVIDENCE PRESERVATION TIPS

A, Law enforcement procedures regarding
lawful destruction of evidence. Research the
particular procedures of the law enforcement
agency regarding destruction of evidence to
determine the time frame for the destruction of
evidence. This information will allow counsel to
put the prosecutor on notice as to preserve
evidence. Information on destruction of evidence
can be found in the Code of Federal Regulations,
and the Texas Administrative Code (for controlled
substance 37 T.A.C. 13.161 et.seq.), or agency
manuals,

For example, the Federal Burean of Investigations®
Legal Handbook for Special Agents states with
regards to marking evidence of identification:

“detailed notes should be made describing
the articles found, the place they were
found, the date found and the person who
found them and the 1dentifying mark on
gach. The original notes should be
preserved in the investigative file of the
case for use by the Agent when [he/she] is
called upon to testify at the trial.”*

Additionally, all photographs shewn fo any
witnesses for the purpose of identifying the
suspect, whether or not an identification was made,
should be specifically identified and remain under
the contrel of the field office or be otherwise
recoverable, so that they will be producible, if
necessary.*

Furthesmore, the original handwritten notes of the
agent conducting an iterview of a subject, suspect,
or witness, where the results of the mterview may

become the subject of court testimony, are to be
retained *®

B. Subpoena power. There will be times
that evidence needs to be preserved quickly. For
mstance, dispatch tapes are routinely recycled by
law enforcement, as are the recordings of prison
conversations. There 1s uno time to waste on
conventional discovery. Use subpoenas.

1. Federal Subpoena

Under the federal system, a subpoena may
command a person to whom it is directed to
produce books, papers and/or documents. Federal
Rule of Crimanal Procedure 17(c) further provides
that the Court may direct that these articles be
produced before they are offered into evidence.
Accordingly, Rule 17(c) provides a procedure by
which counsel can obtain documents or records
prior to trial which are necessary for the
presentation of the defense. This e is not
intended to be used as a discovery device, but
rather as a means of obtaining evidence !

Whether a subpoena will issue under this rule is at
the discretion of the trial court. Justification for a
subpoena for production prior to trial requires
counsel to demonstrate that the subpoenaed
materials are not available from any other source
and that examination should not await trial. A
court may quash or modify a subpoena if
compliance would be unreasonable or oppressive.

In US vs. Nixon, 418 U.8. 683 (1974}, the Court
determined that there are four (4) prerequisites to
the pretrial production of documents:

L Documents must be evidentiary
and relevant;

2. Documents must not be otherwise
precurable reasonably i advance
of trial through due diligence;

Defendant must show that he is
unable to properly prepare for
trial without such production and
inspection in advatice of trial, and
the failure to obtain  such
ingpection  may tend o
unreasonably delay the trial; and

(W8]

4. Application must be in geod faith



and not as a “fishing
expedition”. Id at 699 to
700.

There is a procedure to issue a motion for a
subpoena for witnesses or evidence out of the
district. Federal Rule of Criminal Procedure 17(b)
provides that the court shall order the 1ssuance of
a subpoena for service upon any witnesses on the
Ex Parte application of a defendant, if the
defendant makes two (2) showings. First, the
defendant must make a satisfactory showing of
financial inability to pay the fees of the witness.
Secondly, the defendant must demonstrate that the
presence of the witness is necessary to an adequate
defense. Should the defendant so demonstrate, and
the witnesses statement is relevant to any issue in
the case, the request must be granted. However, if
the statements are inherently incredible or the
government shows, either by the introduction of
evidence or from other matters already on the
record, that the statements are untrue or the request
is otherwise frivolous, then the Court may deny the
request.jz

Since there is nationwide service of process in
federal criminal cases, counsel for an criminal
defendant, upon an appropriate showing, may
obtain the service of a subpoena upon a witness
whe is located outside the district where the
prosecution is pending. It should be noted that the
rule provides for a ex parte application for service
of such a subpoena.”

The Sixth Amendment provides, “in all criminal
prosecutions, the accused shall enjoy the right. . to
have compulsory process for obtaining witnesses in
his favor.”* The Fifth Circuit has “generally given
district courts wide discretion In determining
whether subpoenas should issue under Rule 17(b),
but only ‘within the limits imposed by the
Constitution.”™ The compulsery process right is
not absolute.® When requesting a cowt to
subpoena a witness, a defendant has the duty to
demenstrate the necessity of the witness’s
testimony.”’

In U8 v. Soape, the defendant subpoenaed long
distance telephone records of the Sheriff’s
Department and of his former attorney” The
district court denied his subpoena requests. The
appellate court upheld the district court’s decision
because the defendant did not make the threshoid
showing of necessity.

2. State Subpoena

The procedures for having a subpcena issued m
Texas criminal proceedings is found in Chapter 24
of the Texas Rules of Criminal Procedure. “[A]
subpoena authorizes & designated person te
summon One Or MOTe persons to appear at a
specified term of the court, or on a specified day, to
testify.”™ “If a witness [has] in his possession any
instrument of writing or other than desired as
evidence, the subpoena may specify such evidence
and direct that the witness bring the same with him
and produce it i court.”®

Only afier the defendant, his aftorney or the State’s
attomey has made an application In writing or by
electronic means to the clerk for a subpoena for
cach desired witness shall the clerk or his deputy be
required or permitted to issue a subpoena in any
felony case pending in any district or criminal
district court of [Texas] of which he is clerk or
deputy.® The application shall state the name of
each witness desired, the witness’ location and
vocation, if known, and that the testimony of the
desired witness is material to the State or to the
defense.® The application must be filed with the
clerk. ® *A court or clerk issuing a subpoena shall
sign the subpoena and indicate on it the date it was
issued, but the subpoena need not be under seal ™

A subpoena is served by:

I. Reading the subpoena in the hearing of the
witness,

2. Delivering a copy of the subpoena to the
witness

3. Electronically transmitting a copy of the

subpoena, acknowledgment of receipt
requested, to the last known electromic
address of the wiiness; or

d, Mailing a copy of the subpoena by
certified mail, retum receipt requested, to
the last known address of the witness.®

Certified mail may not be used to serve a subpoena
if the applicant requests m writing that the
subpoena not be served by certified mail, or if the
proceeding for which the witness is being
subpoenaed is set to begin within seven business
days after the date the subpoena would be mailed.*

The officer having the subpoena shall make due
retum thereof, showing the time and manner of
service, if served by reading the subpoena in the
hearing of the witness or delivering a copy of the



subpoena to the witness.”” If the officer delivers
the subpoena by way of electronic transmittal or
certified mail, the officer shall include the
acknowledgment of receipt or the retum receipt in
the return.®® If the subpoena is not served, the
officer shall show in his return the cause of his
faihure to serve 1t.% If there is no acknowledgment
of an electronically transmitted subpoena after a
reasonable time, or a mailed subpoena is returned
undelivered, the officer shall use due diligence to
locate and serve the witness.”™® If the witness can
not be found, the officer shall state the diligence he
has used to find the witness, and what information
he has as to the whereabouts of the witness.™

C. Deposition of Material Witnesses.
Depose key witnesses for testimony préservation.
Situations may necessitate talang the deposition of
a witness prior to frial. Federal Rule of Criminal
Procedure 15 provides that the court, upon motion
of any party in a federal criminal case, may order
the testimony of a witness taken by deposition.
This order shall be made if the request is “due to
exceptional circumstances,” Rule 15 sets forth the
procedure to be utilized m a pretrial deposition in
a criminal case.”

The use of the prior record testimony in a criminal
case requires that the proponent of the evidence
show the present unavailability of the witness.”
For instance, for the government to introduce the
depositions of alien witnesses at trial, there must be
proof or stipulation that the witnesses whose
depositions were taken were unavailable. If this
were not the case, it would be a violation of the
confrontation clause of the Sixth Amendment.
Even where the absent witnesses are beyond the
courts jurisdiction and subpoena power at the time
of trial, a deposition of material witness may be
imadmissable at trial either because there were no
extraordinary circumstances to justify the
deposition, or because the govemnment has not
made a diligent effort to secure the witnesses’
voluntarily retum to testify,”

Counsel who represents material witnesses must be
aware that Title 18 U.S.C. § 3144 provides that no
material witness shall be detained because of
inability to comply with any condition of release if
the testimony of such witness can be adequately
secured by deposition, and if further detention is
not necessary to prevent a failure of justice.
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D. Correspondence to prosecutor
requesting informal discovery. This should be
done shortly after charges are brought but befere
formal discovery commmences. In addition to the
requests below, the letter should advise the
prosecutor of the destruction procedures of the
particular agency. Some of what should be asked
for are as follows:

1. Defendant Statements,
Defendant  should  request
disclosure of all copies of any
written or recorded statements
made by Defendant; the substance
of any statements made by
Defendant which the government
mtends to offer i evidence at
trial; any response by Defendant
to interrogation; the substance of
any oral statements which the
govermment intends to introduce
at tmal, and any written
summaries of Defendant’s oral
statements contained in the
handwritten notes of  any
government agent; any response
to any Miranda wartings given to
Defendant. Include  all
statements, whether oral or
written regardless of whether the
government intends to itroduce
those statements. Fed R. Crim. P,
16(a){1}{A).

Notes and
Dispatch Tapes.  Defendant
requests all arrest reports,
investigator’s, notes, memos from
arresting officers, SWOoIm
statements, notes and dispatch or
any other tapes that relate to the
circumstances surrounding arrest
or questioning. This request
should melude, but is not Imited
to, any rough notes, records,
reports, transcripts or other
documents in which statements of
Defendant  or  any  other
discoverable material is
contained.  Fed R. Crim. P.
16(a)(1)(A); (B), (C), Fed R.
Crim, P. 262 and 12(;} and
Brady vs. Maryland, 373 U.S. 83

2. Arrest Reports,
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(1963).

Scientific Test/Examination
Reports, Defendant requests the
reports  of all  tests and
examinations conducted upon the
evidence, mcluding but not limited
to, [fingerprint analysis; drug
testing, etc.l that is within the
possession, custody, or control of
the govemmment, the existence of
which is known, or by the
exercise of due diligence may
become known, to the attorney for
the govermment, and which are
material to the preparation of the
defense or which are mtended for
use by the povermment as
evidence in chief at the trial. Fed,
R. Crin. P. 16(2)(1)}D).

Brady Material. Defendant
requests all documents,
statements, agent reports, and
tangible evidence favorable to
Defendant on the issue of guilt
and/or  which  affects the
credibility of the government’s
case. [mpeachment as well as
exenlpatory evidence falls within
Brady’s defimtion of evidence
favorable to the accused. This
request specifically mcludes any
information about out-of-court
identifications of Defendant by
percipient witnesses to  tlis
offense that may cast doubt on
their reliability. U.S. v. Bagley,
473 US. 667 (1985);, US. v
Agurs, 427 U.S. 97 (1976).

Evidence Seized. Evidence seized
as a result of any search, either
warrantless or with a warrant, is
discoverable. Fed. R. Crim. P,

16(2)(1)(C)

Request for Preservation of
Evidence. Defendant requests
that all dispatch tapes, or any
other physical evidence that may
be destroyed, lost, or otherwise
put out of the possession,
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custedy, or care of the
government and which relate to
the arrest or the events leading to
the arrest in this case be
preserved. This request includes,
but 1s not limited to, any samples
used to run any scientific tests
and any evidence seized from any
third party. It is requested that
the government question all the
agencies and individuals involved
mm  the  prosecution  and
investigation of this case to
determine if such evidence exists,
and if it does exist, to mform
those parties to preserve any such
evidence.

Tangible QObjects. Defendant
requests the opportunity to inspect
and copy as well as test, if
necessary, all physical evidence,
and tangible objects, mcluding
photographs, books, papers,
docnments, photographs, of
building or places or copies of
portions thereof which are
material to the defense or intended
for use in the govermment’s case,
or were obtained from, or belong
to Defendant. Fed R. Crim. P.
16(2)(2)(C).

Evidence of Bias or Motive to
Lie. Defendant requests evidence
that any prospective government
witness is biased or prejudiced
agamnst Defendant, or has a
motive to falsify or distort
testimony.  Pennsylvania vs.
Ritchie, 48C U.S. 39 (1987).

Impeachment Evidence.
Defendant requests evidence that
any prospective  goverument
witness has engaged in any
criminal act, whether or not it
resulted in a conviction, and
whether or not any witness has
made a statement favorable to
Defendant. See Fed R. Evid. 608,
609 and 613; Brady v
Maryland, 373 U.S. 83 (1963).
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1.

12.

13.

14.

Evidence of Criminal
Investigation of Any
Government Witness, Defendant
requests evidence that any
prospective witness 1s  under
mvestigation by federal, state or
local authorities for any criminal
conduct. US v Chitry, 760 F. 2d
245 (2d Cir.) Cert. Denied, 474
U.S. 945 (1985).

Evidence Affecting Perception,
Recollection, Ability to
Communicate, or Truth Telling,
Defendant requests  evidence,
including any 1medical or
psychiatric report or evaluation,
tending to show that any
prospective witness’™ ability to
perceive, remember,
communicate, or tell the truth is
impaired; and any evidence that a
witness has ever used narcctics or
other controlled substance, or has
ever been an alcaholic.

Name of Witnesses Favorable to
Defendant. Defendant requests
the name of any witness who
made an arguably favorable
statement concerning Defendant.
Jackson vs. Wainwright, 390 F
2d 388 (5% Cir. 1968), Hudson
vs. Blackburn, 601 F 2d 785 (5%
Cir. 1979), cert. denied, 444 U S,
1086 (1980).

Statement Relevant to__the
Defense. Defendant requests
disclosure of any staternent that
maybe relevant to any possible
defense or contention that might
be asserted. This includes m
particular any statements made by
witnesses about identifications of
the perpetrators of this offense
general, and about Defendant in
particular.

Jencld’s Act Material, Defendant
requests all material pursuant to
the Jencks Act, 18 U.S.C. §3500,
and Fed R. Crim. P. 26.2, These
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materials are producible after a
witness testifies at a pretrial
motion to suppress, Fed. R. Crim.
P. 12(i), and after a witness
testifies at trial. 18 U.S.C
§3500. Defendant specifically
requests pretrial production of
these statements so that the Court
may avold unnecessary Iecesses
and delavs for defense counsel ta
properly use any Jencks
statements and prepare for cross-
examination.

15. Giglio Information. Defendant
requests all statements and/or
promises, express or implied,
made to any  govermment
withesses, in exchange for their
testimony in this case, and all
other information which could
arguably be used for the
impeachment of any govermmnent
witnesses. Giglio vs. U8 405
U.S. 150 (1972).

16. Government Examination  of
Law _Enforcement Personnel
Files. Defendant requests that the
governmeit examine the
personnel files for evidence of
perjurious conduct or other like
dishonesty, or any other material
relevant to impeachment, or any
information that is exculpatory,
for all witnesses, including
testifying officers and agents who
may have been controlling or
contacting  the  confidential
mformant i this case.

F. Discovery; Formal Requests

Federal Rule of Criminal Procedure 16 governs
discovery in criminal proceedings. All of the
previous requests mentioned in the mformal
discovery letter should be included, as applicable,
in a formal discovery request. But counsel should
bear in mind that reciprocal discovery requests may
be triggered by formal or informal discovery
requests.”

If the defendant requests disclosure of Documents
and tangible cbjects or reports of examinations and
tests, upon compliance by the govermment, the



defendart shall permit the govermment, on request,
to inspect and copy or photograph books, papers,
documents, photographs, tangible objects, or
copies or portions thereof, any results or reports of
physical or mental examinations and of scientific
tests or experiments made m connection with the
particular case, or copies thereof, which are within
the possession, custody, or control of the defendant
and which the defendant mtends to introduce as
evidence in chief at the trial. ® When reports of
examinations and tests prepared by a witness
whom the defendant intends to call at the trial
relate to thar witness’ testimony, they are
producible to the Government upon its request after
it has complied with defendant’s request for similar

material.”’

Additionally, the defendant shall disclose to the
government a written summary of testimony that
the defendant intends to use under Rules 702, 703
or 705 of the Federal Rules of Evidence upon
requests by the government under the following
circumstance:
1) if the defendant requests a written
summary of testimony that the
government intends fo use under
Rules 702, 703 or 705 of the
Federal Rules of Evidence and the
government complies; or

if the defendant has given notice
of intention to introduce expert
testimony relating to a mental
disease or defect or any other
mental condition of the defendant
bearing upon the issue of guilt.™

(i)

The summary shall describe the witnesses’
opinions, the bases and reasons for those opinions
and the witnesses” qualifications.™

The government is not entitled to discovery or
inspection of reports, memoranda, or other internal
defense documents made by the defendant, or the
defendant’s attorneys or agents, in connection with
the investigation or defense of the case. Likewise,
the government is not entitled to statements made
by the defendant, or by government or defense
witnesses, or by prospective government or defense
witnesses, to the defendant, the defendant’s agents
or attorney’s, except as to scientific or medical
reports.® Similarly, the government is not required
to produce reports, memoranda, or other internal
government documents made by the attomey for
the govermment or any other government agent

E-9

investigating or prosecuting the case except as
provided by Federal Rule of Criminal Procedure
1.

Additionally, Rule 16 does not authorize the
discovery or inspection of statements made by
government witnesses or prospective govermment
witness, except when the witness has testified on
direct examination in the trial of the case™
Similarly, after a witness other than the defendant
has testified on direct exanunation, the court, on
motion of a party who did not call the witness,
shall order the attomey presenting the witness to
produce, for the exanunation and use of the moving
party, any staternent of the witness that is m the
possession of the party that called the witness and
that relates to the subject matter concermning which
the witness has testified.*

In the case of an alibi defense, upon written
demand of the prosecutor stating the time, date,
and place at which the alleged offense was
committed, the defendant is required to provide to
the government a written notice of the defendant’s
intention to offer a defense of alibi.®® The notice
must state the specific place or places at which the
defendant claims to have been at the time of the
alleged offense and the names and addresses of the
witnesses upon whom the defendant mtends to rely
to establish the alibi.** The notice must be served
within ten days of receipt of the government’s
demand *

CONCLUSION

Destruction of evidence undermines the integrity of
the judicial process, exposes the attomey to
potential criminal prosecution, as well as civil
lawsuits, and threatens the attorney’s license to
practice law. Conversely, effective advocacy
demands that steps are taken to preserve evidence
and place your opponent on notice to do the same.
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